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PREFACE 

The intent of the following pages is to give 
a concise statement of the development of 
the Roman system of administering justice 
in civil cases. There are doubtless those who 
are interested in English Jurisprudence, either 
professionally or academically; who have wished 
to acquaint themselves also with Roman Law 
procedure and pleading, but who have been 
deterred from an investigation of the subject 
by reason of the difficulty they experienced 
in finding in any one book or language the 
exact information they desired. The outline 
of the subject here given is the result of much 
interesting research, and it is with the hope 
of rendering a time-saving service that this 
book is published. 

The fact that Roman and English legal 
procedure have passed through very similar 
stages in their development lends added in- 
terest to the study of the older system. 

Indianapolis, July 7, 1912. 
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Roman Law Pleading 



The discovery of the Institutes of Gaius by 
Niebuhr at Verona, in the year 1816, has made 
it possible for us to obtain definite knowledge 
of early Roman procedure, which for centuries 
prior to that date had been enveloped in ob- 
scurity. Efforts have failed to restore the 
manuscript there found to its original per- 
fection; but fortunately those portions of the 
text which have been obliterated by time and 
the more recent inscriptions found upon the 
same parchment, are the portions the subject 
matter of which is either better known to the 
modem legal antiquarians or considered by 
them as of least importance. It is from this 
valuable work, which far surpasses all other 
ancient legal writings both m precision of 
statement and in scientific classification, that 
much of the following information has been 
drawn. 

All civil actions under the Roman Law may 
be divided, according to the nature of the 

(6) 



6 Roman Law Pleadings. 

right they seek to enforce, into actiones in rem 
and actiones in personam. 

A real action (actio in rem) is one founded 
on a right availing against all the worid, and 
may be instituted against any one who in- 
vades or disputes such right. It relates to a 
specific object, whether that object be physical 
or the assertion of an incorporeal right. Thus 
it may be brought to enforce a right to 
property, to affirm or to deny the existence 
of a servitude, or to determine a question of 
status.^ 

A personal action asserts a jus in personam. 
It is founded upon an obligation, assumed by 
a person either ex contractu or ex delicto; 
and is directed against such determinate per- 
son or his heirs.^ 

Real and personal actions imder the Roman 
or, as it is generally called, the "^ 'Civil" Law, 
must be distinguished from those actions 
bearing like names under the English Common 
Law. The English actions are named with 
r^ard to the nature of the property to which 

^ Gaius, Institutes, IV, 1-3. Mackeldey, Roman Law (Ed. 1883) , 
p. 175. Phillimore, Introduction to Roman Law, p. 64. 
Morey, Roman Law (Ed. 1890), p. 392. 

'Mackenzie, Roman Law (7th Ed.), p. 369. 
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they relate, i. e.y real actions to immovable 
and personal actions to movable property. 
At the Civil Law all actions which assert 
dominiun (right of property of whatever kind) 
in the plaintiff are real actions; while, as 
we have seen, personal actions seek only to 
enforce obligations. Therefore that the Eng- 
lish and Roman classifications may coincide, 
the English personal action of Detinue (an 
action claiming property in movables) must 
be classed with the Roman real actions. 
The Common Law personal actions of Trover 
and Replevin y although brought for the pur- 
pose of determining title to chattels, are, 
nevertheless, in form, actions for damages, 
and therefore belong with the Roman actions 
in personam} 

Numerous other classifications of actions 
existed under the Civil Law, but the above 
general division is the principal and usual 
one and is sufficient for our present purpose. 

In order that we may the better under- 
stand our subject it is well first to describe 
Roman judicial procedure as it existed under 

^ Pomeroy, Remedies and Remedial Rights (2d Ed.)» P* 14r-15. 
Stephen on Pleading (Ed. 1872), pp. 40 and 52. 
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its three distinct systems, viz.: the actions 
of the law (legis actiones), the formula system, 
and the extraordinary procedure (extraordi' 
nana judida) ; following which description we 
shall consider more particularly the pleadings 
under each of these systems. 

The earliest form of Roman procedure, the 
legis adiones, being the result of a natural 
growth, was at first a voluntary submission 
of a contested claim to arbitration, which 
form was retained even after it became a well 
defined and compulsory judicial system. As 
a result of its voluntary origin we find a suit 
both under this ancient legal procedure and 
under the formula system, which succeeded 
it, separated into two distinct parts or stages. 
Under the earlier system the first stage con- 
sisted of an oral recital of certain forms be- 
fore a public magistrate, whereby a suit was 
placed in proper shape for trial. This was 
called the proceedings in jure^ since there the 
magistrate stated the law (j^) applicable to 
the case before referring it for trial to an 
arbitrator. The second stage consisted of the 
trial before some private person whose duty 
it was to inquire into the merits of the case 
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and pronounce judgment accordingly. This 
private person or arbitrator was called a 
judex and this part of the proceedings was 
said to be in judido. 

The King alone in the early days could 
conduct the proceedings in jure; but under 
the Republic this power, called juria-dictiOy 
and which was accompanied by the power 
{imperiuin mixtum) of enforcing obedience to 
the judgments rendered in judido, was first 
exercised by the Consul and subsequently by 
the Praetor, who became under the later 
Republic and early Empire, the chief judicial 
ofl&cer.^ 

The office of hearing and deciding causes 
referred to them by the magistrate was exer- 
cised by judiceSj who were at first chosen 
from among the Senators, but later might 
be any person whom the disputing parties 
should select and the magistrate approve. 
As the sole power of selecting a judex resided 
in the parties to the action, if they could not 
agree they chose one by lot. The office of 
the judex was intermediate between the 
modern judge and juror, possessing less pow- 

^ Hunter, Roman Law, (3d Ed.) p. 41. 
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er than the former and performing more ex- 
tensive services than the latter. There was 
ordinarily but one judex to each cause^ and if, 
as in a few specified cases, he was allowed 
greater latitude of discretion as to the manner 
of conducting the trial, he was termed an 
arbiter. Originally in cases relating to for- 
eigners several (three or five) arbitrators^ 
conducted the proceedings in judiciOy and 
were then called recuperatores.^ Their pow- 
ers were afterwards extended to include dis- 
putes between Roman citizens, since they 
conducted a trial more expeditiously than 
the judex, and also proceeded, not according 
to the strict rules of the jus civile but more 
in accordance with substantial equity as 
found in the jus Gentium.^ 

There also existed a permanent tribunal, 
composed of members elected annually. At 
first this tribunal consisted of three mem- 
bers from each of the thirty-five tribes, but 
their number afterwards varied from 105 to 
180. This was the celebrated Centumviral 
Court, to which cases involving peculiar tech- 

^ Pomeroy on Remedies and Remedial Rights, p. 12. 
' Introduction to Sanders' Institutes of Justinian, p. 14. 
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nicalities, growing out of the primitive char- 
acter of the early jm civile^ were referred by 
the magistrates. The centumviri took cogni- 
zance of questions of Qmritarian ownership, 
and those relating to status and inheritance. 
During the later Republic and early Empire 
this court (during its deliberations) was pre- 
sided over by the Praetor, and so closely was it 
related to the ancient procedure that its pro- 
ceedings retained the form of the actio sac-- 
ramenti long after the abolition of the legis 
actiones. This judicial body was probably of 
great antiquity, but very little regarding it 
is definitely known.^ 

The legis actiones were five in number. 
Three of them were brought for the enforce- 
ment of legal rights, while the other two were 
modes of carrying into execution an acknowl- 
edged claim or a judgment already obtained. 

The earliest as well as the most important 
of these actions of the law was the actio 
sacramenti (action of the wager) . This action 
Sir Henry Maine has called "the undoubted 

^ Salkowski, Roman Law, p. 939: Hunter, Roman Law, p. 49: 
Morey, Roman Law, p. 390. Mackenzie, Roman Law, p. 
355: rhillimore. Introduction to Roman Law, p. 30: Amos 
(Sheldon), Roman Qvil Law, p. 347. 

(3) 



12 Roman Law Pleadings. 

parent of all the Roman actions and conse- 
quently of most of the civil remedies now in 
use in the world'\^ It may also be called 
the action of general jurisdiction among the 
legis actiones since by it all causes were tried 
except such as were specially transferred to 
the other actions by statute.^ 

The action was preceded by an in jus vocatio 
(sununons) which by the law of the Twelve 
Tables allowed persons seeking redress to use 
sufficient physical force to insure that the 
person against whom the action was brought 
should be present at the opening of the pro- 
ceedings in jure. When both the disputants 
appeared before the magistrate a mimic com- 
bat {rnanuum consertio) ensued over the 
property in dispute. It was terminated by a 
command of the magistrate that both con- 
testants let go their hold {mittite ambo). 
An altercation then followed between the 
parties as to their respective titles, and each 
gave, in support of his assertions, a wager 
or stake {sacramentum) which, when forfeited 
by the unsuccessful party in the subsequent 

> Maine, Early History of Institutions, p. 252. 
* Gaius, Institutes, IV, 13. 
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trials went not to his opponent but to the 
public worship (ad sacra pvblica) . The magis- 
trate next gave an interim decision (dicere 
vindicas) awarding possession of the thing 
in dispute to one of the parties and requiring 
him to give security to his opponent for the 
thing and the mesne profits (dare litis et 
vindidarum) . Up to this point in the pro- 
ceedings there was not strictly either plaintiff 
(actor) or defendant (reus), but after the 
intermediate possession had been given by 
the magistrate, the party to whom it was 
granted became defendant, while the other 
claimant took the position of plaintiff.^ The 
close of the proceedings in jure was celebrated 
by the litis contestatio, which consisted in each 
party calling witnesses who should attest the 
exact nature of the claims to be tried before 
the jvdex} 

The proceedings in judicio consisted of an 
informal investigation of the question in dis- 
pute and were terminated by the rendering 
of a judgment. The execution of the judg- 
ment was left entirely in the hands of the 

> Gaius, Institutes, IV, 16. Hunter Roman Law, p. 977. 
' Poste, Institutes of Roman Law by Gaius (7th Ed.)) p. 396. 
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parties themselves or was enforced by one of 
the other legis actiones. 

The remaining four of the legis actiones 
require but passing notice, since they were 
either modifications of the actio sacramenti or 
merely the means of carrying claims, already 
ascertained, into execution. 

The actio per judicis postulationem (action 
by demanding a judex) was a direct appeal to 
the magistrate, dispensing with the sacra- 
mentum and requesting that a judex or arbiter 
be appointed. This action is usually called 
by the briefer name judicis postulatio} 

The actio per manus injectionem (action by 
arrest) constituted the ordinary process of 
execution. It consisted in the arrest of the 
judgment debtor and his compulsory appear- 
ance before the magistrate. If he failed to 
procure a surety (vindex) he was adjudged 
\adjudicatus) to the judgment creditor who 
kept him prisoner for sixty days, during which 
time the amount of his debt was proclaimed 
on three successive market days. On the 
third occasion if he obtained no surety, he 
was again assigned over {addictus) to his 

1 Morey, Roman Law, p. 29. Hunter, Roman Law, p. 978. 
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creditor, who might then sell him into slavery, 
or even in the early days slay him and divide 
his body with other creditors. In the words 
of the Twelve Tables, ''On the third market 
day let him be cut to pieces; if any one cut 
too much or too little it will not be a crime. ''^ 

The fourth of the legis actioneSy the actio per 
pignoris capionem (action by taking pledge) 
was a kind of distress by which a creditor 
could in certain specified cases, seize upon 
the property of his debtor in payment of his 
claim without applying to a magistrate for 
a judgment. As the distrainor used a set 
form of words this also was considered ^^an 
action of the law." Pignoris capio is the ab- 
breviated and usual name of this proceeding.* 

Condictio or actio per condictionem the last 
of the statute-processes, as the legis actiones 
are sometimes called, did not exist at the 
time of the Twelve Tables. It was created 
by the lex Silia (B. C. 244) for the recovery 
of a determinate sum of money. Its scope 
was extended by the lex Calpumia (B. C. 234) 

^ Gaius, Institutes, IV, 21. Morey, Roman Law, 28. Intro- 
duction to Sanders' Institutes of Justinian, p. 52. 

* Gains, Institutes, IV, 26-29. Muirhead, Private Law of Rome 
(2d Ed.), p. 202. 
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to the recovery of any determinate thing. 
It was a simplification of the actio sacramenti 
by omitting many of the symbolic proceedings. 
This was the first Roman action to recognize 
costs. ^ Its name arose from the fact that 
plaintiff gave defendant "notice^' to appear 
a second time in court after thirty days to 
receive a judex. 

It is evident even from the casual glance we 
have taken of the old "actions of the law'^ 
that they were ill-suited to an advanced state 
of society. As the Roman view of personal 
rights became enlarged under the influence 
of the jus Gentium and the Stoic philosophy, 
the defects of their judicial system made 
themselves apparent. Of these defects the 
following have been stated as the most im- 
portant: First, "The legis actiones could be 
conducted only between Roman citizens; 
aliens could neither sue nor be sued.^' Sec- 
ond, "Agents or procurator es were not allowed; 
each party must appear and sue for himself. ^' 
Third, "The system was marked by a rigor- 
ous pedan try, in which form was everything 

^ Gaius, Institutes, IV, 19« Hunter, Roman Law, p. 37. Muir- 
head. Private Law of Rome, p. 219. 
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and substantial justice nothing/' Absolute 
accuracy was required. Any omission or 
mistake of a word or movement was fatal. 
Fourth, When once an action was begun the 
claim was merged into it and forever ex- 
tinguished. If the action failed, even on the 
most technical ground, the plaintiff had no 
further remedy.^ 

The formal abolition of the ancient actions 
was effected by the lex Aebtdia (B. C. 170) 
and later by the two leges Juliae (B. C. 46 
and 25). These acts also introduced the 
system of formulae ^ which consisted of written 
statements of the cases at bar and instruc- 
tions from the Praetor, who was now the 
judicial magistrate, to the judex as to the 
law relative to such cases. Thus a formula 
was a grant to the plaintiff of the right to 
prosecute his suit before a judex therein 
named.^ 

The formula system was an outgrowth of 
the older procedure and retained many of its 

^ Hunter, Roman Law, p. 979. Gains, Institutes, IV, 82 and 
108. Pomeroy, Remedies and Remedial Rights, p. 10. 
Introduction to Sanders' Institutes of Justinian, p. 53. 

* Gaius, Institutes, IV, 30. Poste, Institutes of Roman Law by 
Gaius, p. 474. Amos, Roman Civil Law, p. 348. 
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characteristics. The distinction between jm5 
and judicium was now even more complete 
than formeriy, but in certain extraordinary 
cases, especially in regard to rights not recog- 
nized by the ancient jus civile, the magistrate 
might act as judex, and thus conduct the 
whole suit. 

The summons in a suit under this system 
was still left in the hands of the plaintiff. 
He could, however, no longer use physical 
force, but the Praetor made it an offense for 
a person duly sunmioned to refuse to appear. 
The plaintiff need not state his cause of ac- 
tion until the defendant had appeared before 
the Praetor. He then made a formal declara- 
tion of his claim, called the editio actionis, and 
demanded such formula from the Praetor as 
he considered suitable to his case (postulatio 
actionis) . He was not conclusively bound by 
his first statement but might vary his demand 
at any time prior to receiving his formula.^ 

At this stage in the proceedings the only 
defense allowable to the defendant was to 
declare the facts submitted by the plaintiff 

* Justinian Digest, 2; 13, 1. Hunter, Roman Law, p. 983. 
Cumin's, CSvil Law (2d Ed.), p. 290. Justinian Code, 2; 1, 3. 
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to be insufficient at law to entitle him to the 
formula requested (t. e. to demur). If such 
objection was raised it was necessarily ad- 
judged in jurCy since it was the duty of the 
Praetor to state in the formula the law appli- 
cable to the question at issue; if therefore the 
question was one of law further litigation 
was rendered unnecessary. If such defense 
was not raised or was raised and overruled by 
the Praetor, he would grant the desired formu- 
la. If the defendant disputed all or any of the 
facts alleged by the plaintiff such objection 
would not, as a rule, bar the granting of the for- 
mula or be noted in it; but if he averred a 
counter-right which tended to neutralize or re- 
strain plaintiff's claim, such counterclaim, gen- 
erally of an equitable nature, was called an ex- 
ceptio and at defendant's request would be in- 
serted in the formula and pass with it for 
trial in jvdido} If the defendant raised such 
exceptiOy it might be disputed in like manner 
by the plaintiff by another counter statement 
on his behalf which was termed a replicatio 
and this was also inserted in the formula. 
The averment of counterclaims might pro- 

' Cumin's Civil Law, p. 290. 

(4) 
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ceed to even greater length. All such claims 
when inserted were called ad^ectiones. 

The litis contestatio under this system ^ as 
under the legis actiones, marked the termina- 
tion of the proceedings in jure and consisted 
of the formal granting of the formula.^ 

A formula was composed of four distinct 
parts, but as Gains says, ''all these parts are 
not found at the same time in every formula, 
where some are present, others are absent/' ^ 

The nomination of a judex always preceded 
the formula. 

The first of the parts mentioned above was 
the Demonstratio, which consisted of a concise 
statement of the subject matter of the con- 
troversy. 

Next came the Intentio, which set forth the 
precise claim or demand of the plaintiff. This 
was the vital part of the formula and could in 
no case be dispensed with.^ If all the facts 
of the case were disputed the Demonstratio 
was merged into the Intentio and such formula 

1 Hunter, Roman Law, p. 984. Mackenzie, Roman Law, p. 
362; note. 

* Gains, Institutes, IV, 44. 

' Ortolan, History of Roman Law (2d Ed.), p. 549; contra 
Savigny sec. 312. 
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was said to be in factum concepta. Merger of 
the Demanstratio also occurred in actions in 
rem} 

The third part of the formula was the 
Condemnation which delegated to the judex 
power to condemn or acquit and was used 
in all suits for pecuniary damages. 

If the suit were for the partition of an 
inheritance between co-heirs, or for the divi- 
sion of property held in common, or to 
determine boundaries, that part of the formula 
which granted the power to the judex neces- 
sary to command such division or to fix the 
boundaries was called the Adjudicaiio. Both 
the Condemnatio and the Adjvdicatio con- 
tained instructions as to the law in accord- 
ance with which the judgment should be 
given in judicio, if the proofs sustained the 
facts alleged in plaintiff's claim. 

From the illustrations given by Gains of 
the several parts of a formula, the following 
complete formula in jus concepta is con- 
structed.^ 

> Gaius, Institutes, IV, 60. Mackenzie, Roman Law» p. 363; 

note. 

> Gains, Institutes, IV, 4(M3. 
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^^ Judex esto. (The order for the appoint- 
ment of the judex.) 

Quod Aulus Agerius Numerio Negidio horn- 
inem vendidit (Demonstratio.) 

Si paretj Numerium Negidium Aulo Agerio 
sestertium X. milia dare oportere. (Intentio.) 

Judex, Numerium Negidium Aulo Agerio 
sestertium X. milia condemna, Si non parety 
absolve. ' ^ (Condemnatio. ) 

The f oUowing also is an example of a form- 
ula in jus concepta, as given by Gains but in 
an action ex Ude bona, which class of actions 
we shall notice more at length in connection 
with the pleadings: 

^^Caius judex esto (nomination of the judex). 

Qtu>d Aulus Agerius apud Numerium Negi- 
dium mensam argenteam deposuit, qua de re 
agitur. (Demonstratio.) 

Quidquid ob eam rem Mumerium Negidium 
Aulo Agerio dare facere oportet, ex Me bona, 
ejus. (Intentio.) 

Judex, Numerium Negidium Aulo Agerio 
Condemnato, nisi restituat; si non paret, absoU 
vito. ^ ^ (Condemnatio. ) 

As an example of a formula in factum con- 
cepta, Gains gives the following: 
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^^Judex esto. Si parety Avium Agerium 
apvd Numerium Negidium mensam argenteam 
deposuisse eamque dolo malo Num^i Negidii 
Aula Agerio redditam non esse, quanti ea res 
erity tantum pecuniamy judex, Numerium Negi- 
dium Aula Agerio condemnato. Si non paret, 
absolvito.^^ ^ 

The procedure in judicio was somewhat 
more elaborate under this system than at 
the legis actiones. It consisted of statements 
by the parties or their procurators of the 
facts in the case and their respective claims, 
all of which must correspond with those 
found in the formula. Then followed the 
examination of witnesses and the production 
of written documents, after which judgment 
was rendered. Witnesses were examined 
orally in court, not previously to the trial as 
imder the English Equity system.^ The ac- 
tual presence of both parties in court was 
usually requisite to a valid judgment, since 
it could not be delivered in writing but must 
be pronounced ore tenus to the parties. But 
if either party willfully neglected to appear 

^ Gaius, Institutes, IV, 47. 

* Hunter, Roman Law, p. 1007-1010. 
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either for trial or to receive judgment^ after 
a peremptory edict or summons from the 
P^r, juSment might be pronounced in 
his absence without appeal.^ A judgment 
(sententia) did not carry with it a writ of 
execution^ and the judgment creditor was 
obliged to obtain permission of the Praetor 
to enforce his right. When he appeared to 
secure the necessary writ or order, the judg- 
ment debtor migh7chaUenge the validity of 
the judgment on various grounds, which if 
allowed by the Praetor would result in the 
granting of a new formula and a trial before 
a different judex. 

Under this system the word actio obtained 
a very different signification from that pos- 
sessed by it under the old procedure. It 
now became synonymous with "formula'' and 
meant the right granted by the magistrate to 
a plaintiff to prosecute his cause before a 
jtuiex.^ 

The formula system marks the finest period 
of Roman jurisprudence. The system of pro- 
cedure which succeeded it was not an amend- 

^ Justinian Code, 7; 44, 1. Paulus Sent. 5, 5A. 7« 
* Ortolan, History of Roman Law, p. 550. 
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ment but a modification of it, rendered neces- 
sary by the difficulty of carrying it into opera- 
tion, e. g.y the difficulty of finding private 
citizens of sufficient learning and integrity 
who were willing to act as judices. 

It has already been noticed that in certain 
cases under the formula system the Praetor 
might dispense with a judex and personally 
conduct the trial and pronounce judgment. 
This was called extraordinary procedure, and 
as the difficulty of obtaining suitable jvdices 
increased, this method of conducting a suit 
came more generally into use until, in the 
year A. D. 294, Diocletian enacted that all 
causes should thereafter be heard entirely by 
the magistrate. This change was probably 
hastened by the fact that it was more com- 
patible than the system it displaced, with the 
political organization of Diocletian and his 
successor Constantine, since it vested the 
power of appointing all judicial officers in the 
Emperor.^ 

Thus under the extraordinaria jvdida the 
distinction between proceedings in jure and 
in judicio was abolished and the whole suit 

> Muirhead, Private Law of Rome, p. 360. 
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was conducted before the magistrate, except 
in a few cases where the formula system con- 
tinued ill use until the reign of Theodosius 
the Second (A. D. 342). 

About this period we also find a change as 
to the judicial authorities. The Empire was 
divided into four praefectures, each of which 
was placed under the control of a Praetorian 
Praefect, who was supreme judge of all legal 
disputes within his district, subject only in 
a few cases to appeal to the Emperor. Mat- 
ters of minor importance were tried before 
local magistrates, but appeal was always 
permissible, upon cause shown, to the Prae- 
torian Praefect. Jvdices pedanei were per- 
manent judges sent to the provinces to 
decide matters of slight importance subject 
to appeal to the Governor.^ 

An action under the latest form of Roman 
procedure was begun by the plaintiff de- 
nouncing his adversary directly to the clerk 
or registrar of the competent tribunal {ac- 
tionis denuntiatio) and stating that he wished 
to bring suit. This initial step was some- 

^ Ortolan, History of Roman Law, p. 556. Mackenzie, Roman 
Law, p. 358. Morey, Roman Law, p. 142. Maynz, sec. 
50-53. 
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times omitted. At the same time he pre- 
sented to the clerk a document {lihellua 
conventionis) which contained a summons 
and a brief statement of his cause of action.^ 
He then gave security that in case the tribunal 
or judge, as the magistrate may now be 
called; allowed him to bring suit, he would 
bring the matter on for trial within two 
months or make double restitution for all 
damage the defendant might suffer by such 
suit, and in case of adverse judgment pay 
all costs. The libel was inspected by the 
judge and if it appeared on its face to justly 
entitle the plaintiff to seek legal redress he 
gave an interlocutory judgment (sententia 
interlocutoris) ordering a copy of it to be 
served upon the defendant by the bailiff of 
the court (executor).^ The object of the libel 
was two-fold, first to compel defendant's 
appearance, and second to inform him of the 
nature of the action and the special relief 
sought, thus enabling him to decide whether 
he would resist or submit to plaintiff's claim. 

^ Ortolan, History of Roman Law, p. 556. Muirhead, Private 
Law of Rome, p. 362. 

* Browne's Civil and Admiralty Law, Vol. 2, p. 356. Amos, 
Roman Civil Law, p. 380. 



28 Roman Law Pleadings. 

No particular form of statement was required. 
Each libel was framed according to its subject 
matter, but we find that it must have *'a 
narration and conclusion'^ and must be 
signed by the prosecuting party, or if he could 
not write, by a tabularius or public clerk. 
In certain instances, however, the plaintiff 
was apparently not required to reduce his 
cause of action to writing. In such case the 
executor informed the defendant, by word of 
mouth, that suit had been brought against 
him and stated the nature of the action. 
The amount of the fee or payment to the 
executor for his services was regulated by the 
value of the matter in litigation.^ 

The defendant when the libel was served 
upon him: by the executor was compelled to 
give security that he would appear in due 
time, remain in court during trial, abide by 
the decision of the magistrate and pay any 
damages which might be awarded against 
him. Possessors of land and certain priv- 
ileged classes were permitted to give security 
by oath. In case the defendant did not give 

1 AmoS) Roman Civil Law, p. 380. Langdell, Equity Pleading 
(2d Ed.), p. 3. Hunter, Roman Law, p. 972. 
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actual security or security by oath, he might 
be forcibly brought and placed in custody to 
prevent his failure to appear at the trial. ^ 
The time allowed the defendant in which to 
appear was originally five days. Later it was 
extended to ten days and finally under 
Justinian, to twenty days. Disobedience to 
the summons subjected the defendant to 
condemnation for contumacy, and in case he 
failed to appear after three edicts from the 
magistrate, at intervals of thirty days each, 
a valid judgment might be entered against 
him by default.^ 

When the parties appeared before the judge 
the plaintiff reaffirmed his complaint and 
demand. Then the defendant stated, either 
in writing or orally, his defenses. If the 
pleadings were viva voce their substance was 
recorded by the clerks of the court (offidales) .' 

The defendant usually made a general 
denial of the plaintiff's claim, which is the 
strict meaning under this system of litis 

* Browne, Civil and Admiralty Law, Vol. 2, p. 356. Muirhead, 

Private Law of Rome, p. 362. Amos, Roman Civil Law, 
p. 38L 

* Gibert's Forum Romanum, ch. 2. Justinian Digest, 5; 1, 68. 

* Hunter, Roman Law, p. 1013. 
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contestatio. He might also defend the suit by 
putting in an exceptio which now signified any 
new matter constituting a ground of defense 
to an action whether such defense be legal or 
equitable. An exceptio might be rebutted by 
a replicatio on behalf of the plaintiff, and thus 
the pleadings progressed as under the formula 
system. There was, however, this distinction. 
The object of pleading under the formula 
system was to reduce the cause of action and 
defenses to a suitable form to be incorporated 
into a formula and referred to a jvdex; but 
with the introduction of the later system the 
statements and the counter statements were 
made merely for the purpose of assisting the 
magistrate in ascertaining the exact question 
or questions in dispute. To such question or 
issue the term litis contestatio came to be 
applied in its broader sense.^ 

From the litis contestatio which also marks 
the beginning of the trial, the proceedings 
were much the same as under the formula 
system, except of course that the magistrate 
possessed not only jurisdictio (power of de- 

^ Codex, Theodosianus, 2; 18, 1. Browne, Civil and Admiralty 
Law, vol. 2, p.«357 and 367. Morey, Roman Law, p. 410. 
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daring the law) but also cognitio and might 
inquire into questions of fact, thus exercising 
the functions of both Praetor and judex} 

The word actio now obtained its third and 
final meaning. It no longer signified, as 
under the legis actioneSy a fixed and symbolic 
procedure, nor, as under the formula system, 
the right conferred by a magistrate to carry 
a cause before a judex, nor the formula con- 
ferring and regulating such right, but de- 
noted the right to address one's self to a 
competent judicial authority for the enforce- 
ment of a right or the redress of a wrong.^ 

Having thus briefly noticed Civil Law pro- 
cedure let us next consider more specifically 
the pleadings under the three systems de- 
scribed. 

Under the actio sacramenti, pleading was 
well nigh an unknown art, since the trial 
consisted merely in testing the truthfulness 
of the statements or claims upon which the 
sacramentum rested. Yet in the description 
of this action as given by Gains we find that 
the altercations were in a definite form, 

» Austin's Jurisprudence, vol. 2, p. 69 (Lecture 34). 
* Ortolan, History of Roman Law, p. 557. 
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which resulted in two distinct adverse claims. 
These formal expressions may properly be 
considered pleadings. They were very brief 
and always by word of mouth. When both 
parties had appeared in jure the claimant 
took a rod in one hand while he grasped with 
the other the thing in dispute (when an im- 
movable object some portion of it was 
brought into court) and said "This slave (or 
land, etc.) I claim to be mine ex jure Quiri- 
Hum (by the Quiritarian Law) according to 
the title I have shown. Behold I have laid 
upon him my lance (symbol of dominion)." 
At the same time he touched the slave with 
the rod. His opponent then spoke and 
acted in a like manner. At this point the 
magistrate interfered and said, "Both let go 
the slave." This they did, and the first 
claimant said to his adversary, "I demand 
that you state the ground on which you base 
your claim." To which the other replied, 
"I stated my title to the slave as I touched 
him with the rod." Then the one who first 
claimed the slave said, "Since you have 
claimed him wrongfully I challenge you to 
wager five hundred asses" (bronze coins); 
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and his opponent replied ^^in like manner I 
challenge you {similiter et ego te)." With 
this statement the pleadings ended. The 
question to be referred to the arbitrator 
{judex y arbiter y or recuperatores) , was, 'Vhich 
litigant is right in the statement on which 
his wager rests ?^^ {sacramentum esse justum 
vel injustum) . 

Thus the pleadings under this action con- 
sisted of two opposing abstract claims; the 
original claimant declaring ^^Hunc ego hominem 
ex jure Quiritium meum esse aio secundum suam 
cav^am; sicut dixi^^; while the counter-claim- 
ant affirmed ^^jus peregiy sicut vindictam im- 
posuiJ^ The proceedings in jure were con- 
ducted for the sole purpose of allowing the 
disputants to state their claims in a definite, 
concise form, that each party might know 
what evidence should be produced in judicio 
to sustain his own cause and refute that of 
his opponent. It is probable that, even 
under this early system, if the two opposing 
claims depended on some purely legal ques- 
tion, the magistrate by stating the law in 
the case, would decide which claim was 

^ Gains, Institutes, IV, 16. 
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valid without referring the parties to a 
judex. Thus a purely legal question would 
be adjudged in jure, while a question of 
simple fact or of law and fact combined 
must necessarily be heard and decided in 
judido. 

The principal defect of such pleadings was 
the fact that no pleas (exceptiones) or replies 
(replicationes) could be set up in jure to bar 
or quash the action, and only such could be 
produced in judido as were allowable as evi- 
dence. Each party must make one distinct 
claim, which must rest upon its own merits 
without subsequent amendment. If another 
and a stronger claim existed or afterwards 
arose it must be set forth in another action; 
it could not be adduced to decide the action 
then pending. 

The description given in the manuscript of 
Gaius as to the procedure under the other 
legis actiones is so limited and imperfect that 
it is impossible to discuss them with any 
degree of certainty. We shall therefore pass 
to the formula system; which system of 
pleading is closely allied to what Mr. Bentham 
calls "natural procedure.'' 
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With the mtroduction of the formula the 
plaintiff's right to introduce defensive matter 
in the proceedings before the magistrate or 
Praetor was recognized and an elaborate 
method of pleading arose. 

In every action there is some contention or 
allegation on behalf of the plaintiff which 
must be either confessed by the defendant or 
met by him with an opposing contention or 
allegation. Under the formula system if the 
defe^dant confessed the facts alleged by the 
plaintiff without disputing their sufficiency at 
law to sustain the demand, or if he contested 
such facts but the evidence in their support 
was short, convincing and conclusive, judg- 
ment might be rendered by the Praetor with- 
out referring the case to a judex} Also in 
case the defendant confessed the facts alleged 
but asserted the nullity of plaintiff's right by 
a simple legal deduction (i. e., demurred) 
either by showing that the law gave no such 
right as plaintiff sought to enforce, or that 
such right could not arise from the facts 
adduced; the Praetor was competent to 

' Poste, Institutes of Roman Law by Gaius, p. 564. Austin's 
Jurisprudence, vol. 2, p. 67. 

(6) 
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decide upon the issue of law which thus arose 
and the case was not referred to a, judex. ^ 

But if the defendant denied plaintiff's alle- 
gations of fact or if he set up other facts in 
his own defense and if in consequence of his 
denial or allegations an involved question of 
fact or a mixed question of law and fact arose, 
such question had to be referred to a judex 
for decision, and a formula drawn up and 
granted to the plaintiff. 

We have already mentioned the several 
parts of the formula, and stated that certain 
pleadings of the parties, called adjectiones, 
might be inserted in it. These pleadings the 
judex took into consideration before rendering 
his final decision as to the question in dispute. 
But there were certain pleas which the de- 
fendant might set up in jure which need not 
be thus inserted, but which would be recog- 
nized in judicio from their very nature. These 
are shown from the following classification of 
the several defenses allowable to the defend- 
ant, relative to the facts alleged by plaintiff. 

Plaintiff's allegation might be contested, 

> Mackeldey, Roman Law, p. 181 (Note). Austin's Jurispru- 
dence, vol. 2, p. 67. Poste, Institutes of Roman Law by 
Gains, p. 565. 
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first by a negation or denial of the right 
claimed; or, second, by an '^affirmation of a 
colliding, countervailing right in the defendant 
whereby the alleged right of the plaintiff is 
counterpoised or counteracted/'^ The denial 
of plaintiff's right again admits of division. 
It might be an absolute denial — the affirma- 
tion of its original nullity; or a qualified 
denial, admitting its original validity but de- 
nying its present existence. 

From this classification we find three de- 
fenses beside the demurrer, open to the 
defendant. First : By an absolute denial. He 
might assert the original nullity of plaintiff's 
right by a negation of fact, or by admitting 
the facts alleged with an averment of further 
facts whereby the efficacy of the admitted 
facts to found a right was denied: e. g.y by 
alleging insanity of a party to a contract. 
Second : By a qualified denial — ^by confessing 
plaintiff's right to have previously existed but 
alleging its subsequent extinguishment; e. g.y 
by averring a solutio or fulfillment of an 
obligation. Third: By the assertion of an 
opposing or counteracting right, generally of 

^ Poste, Institutes of Roman Law by Gaius, p. 564. 
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an equitable nature, by "virtue of which the 
defendant could demand that plaintiff be re- 
strained from the exercise of his right, e. g., 
by showing an agreement not to sue. This 
last form of defense is an exception which may 
be defined as a demand which opposes plain- 
tiff's claim, not by a simple denial nor by 
objecting to it as incompetent or irrelevant, 
but by alleging some new matter suflScient to 
exclude the action in whole or in part.^ 

It has been already stated that in case the 
defendant confessed plaintiff's claim or set up 
its incompetency at law to found an action, 
judgment might be rendered in jure, and in 
such case no formula was granted. In each 
of the three modes of defense illustrated above 
a formula was necessary, but the effect of 
these several defenses upon the formula was 
dissimilar. 

In case of an absolute denial, such defense 
might from its very nature be set up in evi- 
dence to disprove plaintiff's claim; conse- 
quently the formula was not affected by such 
denial but passed to the judex without con- 
taining a statement of the defense. 

^ Mackenzie, Roman Law, p. 378. Poste, Institutes of Roman 
Law by Gains, p. 564. Morey, Roman Law, p. 397. 



Roman Law Pleadings. 39 

So also in a qualified denial no insertion 
(adjectio) was required. 

But the assertion of the existence of a 
counter right in the defendant, i. e.y an 
exceptio, would not be received in evidence 
if not pleaded and therefore it was necessary 
to insert it in the formula that it also might 
be tried before the judeXy and if upheld pre- 
vent judgment from being rendered in plain- 
tiff's favor. 

If in the proceedings in jure an exceptio was 
offered by defendant and allowed by the 
Praetor to be placed in the formula, plaintiff 
in turn was permitted to affirm a right in 
restraint of such exceptio^ and this also would 
be inserted and was called a replicatio. A re- 
plication therefore was an exception to an 
exception. The defendant might again assert 
a right contrary to the replication and this in 
turn might be met in a shnilar manner by the 
plaintiff. Thus the pleadings were carried on 
by the assertion of opposing claims. A fuU 
list of the pleadings under this system is the 
plaintiff's claim as set forth in the Intentio of 
the formula, the exceptio, replicatio, duplicatio, 
triplicatioj and so forth. These adjectiones 
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were usually inserted as qualifications of the 
Condemnatio (or of the Adjudicatio if the suit 
related to the partition of property, etc.) ; and 
since they were always negative in form {quam 
si nihil, etc.) they were only to restrain the 
Condemnatio from operating in case the evi- 
dence submitted by the plaintiff sustained 
his cause of action.^ 

Pleas of compensatio against actions brought 
by argentarii or bankers were usually inserted 
in the Indentio, but this irregularity did not 
change the effect of such exceptiones} 

Under the old Ugis actiones as has been 
stated no such counter right could be pleaded 
in an action, but must be set up in a separate 
suit. Upon the introduction of the formula 
although they were allowed to be placed in 
the same instrument with the original claim, 
they differed materially from the modern plea, 
in that they were not tried by the judex unless 
the original claim was sustained. Thus upon 
a decision being rendered in plaintiff's favor 
on the question as presented by the original 
formula? if the formula contained an exZptio 

^ Phillimore, Introduction to Roman Law, p. 53. 
* Gains, Institutes, IV, 64. 
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another trial was begun, before the same 
jvdeXy in which the contesting parties ex- 
changed positions nam reum in exceptione 
actor est.^ If the exceptio was sustained and 
the formula contained further pleadings a 
similar exchange occurred in each instance, 
the party in whose behalf the pleading had 
been inserted assuming the position of pl^tiff . 
Thus we see that an exceptio, by being incor- 
porated into the formula rendered the Con- 
demnatio conditional {ut condicionalem faciat 
condemnationem) ,^ either by setting up a claim 
contrary to plaintiff's Intentio, or by showing 
cause why the law as stated in the Condemnatio 
should not be enforced; for in the words of 
Ulpian, ''by exceptio is meant an exclusion, 
as it were, which is conunonly set up in oppo- 
sition to an action in respect to any matter, 
to exclude that which has been submitted in 
the Intentio or the Condemnatio.^^ 

With regard to their effect or operation 
exceptions were either peremptory or dilatory. 
Peremptory exceptions were perpetual ob- 
structions to the right of action of such a 

^ Bonjean, Traits des Actions, I, 440. Justinian Digest 44, 1, 1. 
* Gaius. Institutes, IV, 119. 
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nature that they entered into the merits of 
the cause. They not only relieved the defend- 
ant from the particular suit in which they 
were pleaded but totally destroyed plaintiff's 
right of action. They were also called excep- 
Hones perpettiae. 

Dilatory exceptions were temporary ob- 
structions and merely suspended plaintiff's 
claim by postponing his right of action. 
They did not dispute the legal validity of the 
suit but alleged that it had been brought in 
an improper manner, time or place. Such 
pleas were known as exceptiones temporalis, 
and must be pleaded in the preliminary part 
of the action, otherwise they were held to be 
waived.^ 

Exceptions were also divided into civil and 
praetorian. Civil exceptions were such as 
served to enforce the doctrines of the ancient 
jus civile, while praetorian or honorary excep- 
tions related to the edicts and decrees of the 
Praetor.^ 

Considered with regard to the persons who 
might avail themselves of exceptions they were 

^ Mackenzie, Roman Law, p. 379. 
* Mackeldey, Roman Law, p. 182. 
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classified in two different ways. First, an 
exceptio personae cohaerens was one which 
eould only be employed by a particular de- 
fendant, while an exceptio rei cohaerens was 
available to any person against whom the 
action was brought. Second, exceptiones in 
personam were those availing against a partic- 
ular plaintiff only, while exceptiones in rem 
were valid against all the world.^ 

But there existed another class of pleas, 
included under the term adjediones, besides 
exceptions. Such pleas were termed prae- 
scriptiones because they were aflSxed to the 
Demonstratio and thus preceded plaintifT^s 
claim. Praescriptiones were of two classes, 
those pro actore (on behalf of the plaintiff) 
and those pro reo (on behalf of the defendant) . 
Praescriptiones pro adore seem to have been 
used chiefly in relation to the Roman doc- 
trine of "pZtts petitio,^^ and arose in the fol- 
lowing manner: If a plaintiff clauned more 
in his Intentio than he was legally entitled to 
recover he lost his whole claim. He might 
claim too much either by demanding a larger 
sum than was due or the proper sum at a 

* Paulus, 1, 7 pr, 

(7) 
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different time or place than that stipulated. 
Since therefore a plaintiff could only sue for 
such sum as was actually due him, and as 
such action would bar all future actions on 
the same claim, if several periodical payments 
were due to him, he was compelled to wait 
until all were overdue before bringing suit. 
To remedy this hardship a praesaiptio was 
introduced, which, being adjected to the 
formula, instructed the judex to "let the trial 
relate exclusively to such payments as are 
now due." Without such praescriptio^ all 
rights present and future were included in the 
Intentio "whatever it appears that Numerius 
Negidius ought to convey to or do for Aulus 
Agerius,'' so that afterwards when plaintiff 
wished to sue for future installments he would 
have left no right of action.^ 

Praescriptiones on behalf of the defendant 
had, at the time of Gains, already passed 
from use or rather they had assumed the form 
of exceptiones and were consequently joined to 
the Condemnatio. Such praescriptiones prob- 
ably related to the jurisdiction of the case, 

^ Gaius, Institutes, IV, 131. 
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e. g.y the competency of ihe judex or the lapse 
of tune.^ 

Although praescriptiones were of great un- 
portance during the earlier part of the formula 
period they gradually fell into disuse^ espec- 
ially after the introduction of the actianes ex 
ide bona which we shall next consider. 

An important division of Roman actions 
under the formula system arose from the 
discretion allowed the judex. Actions were 
either stridi juris or hona^ add. In actions 
of the former class the judex was bound by 
the severe letter of the law as found in the 
Condemnation his only function being to in- 
quire into the facts. Bonae Hdei actiones on 
the contrary gave him great latitude of dis- 
cretion, by which he might take into equitable 
consideration all facts relative to the case 
whether stated in the formula or not. This 
power was granted by the Praetor by his 
annexing the words ex Me bona to the Intentio. 
The introduction of actiones ex fide bona 
usurped the oflSce of the praescriptiones and 
even dispensed with the adjection to the 

^ Mackenzie, Roman Law, p. 36^5, note. Gaius, Institutes, 
IV, 133. 
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formula of such exceptions as consisted of 
equitable defenses. Such actions were only 
allowed where the strict legal trial or remedy 
would work injustice. The judex in such 
causes was called arbiter.^ 

Thus we have found that each part of the 
formula except the nomination of the judeXj 
might be modified by adjectiones^ the Demon- 
stratio by praescriptiones, the Intentio by the 
expression ex Hde bona or the equivalent ex- 
pression quantum aequius m£liu8 sit, and also 
by pleas of compensatio in an action brought 
by a banker, while the Condemnatio or Adjudi- 
catio might be qualified by exceptiones, re- 
plicationes, etc. In this way all the pleadings 
under the formula system were incorporated 
into the original declaration of the cause. 

It has been shown above that the form which 
Roman procedure finally assumed was but 
an outgrowth of the formula system; there- 
fore in examining the pleadings under the 
extraordinaria judida we need only notice 
those particulars in which they differ from 
the plead ings just described. In general it 

^ Amos, Roman Civil Law, p. 353. Phillimore, Introduction 
to Roman Law, p. 68. Morey, Roman Law, p. 390. Poste, 
Institutes of Roman Law by Gaius, p. 581. 
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may be stated that the rules of the earlier 
procedure were retained in so far as they were 
applicable to the changed conditions.^ 

The Intentio has been described as a con- 
cise statement in a stereotyped form of 
plaintiff's claim, while the only rule by which 
it was governed was that it should coincide, 
as neariy as its subject matter would permit, 
with the original form found in the Praetor's 
album. With the abolition of the formula 
the office of the Intentio was usurped by the 
lihellus conventionis which performed the func- 
tions of both a summons and the declaration 
of plaintiff's cause. A libel may therefore be 
considered as embracing the older summons 
(in jits vocatio) and two portions of the 
formula — the Demonstratio and the Intentio. 
Although not required to conform to any set 
form of words, we find that a libel, besides 
having a narration and conclusion and being 
signed by the prosecuting party, should be 
short and contain nothing superfluous; clear, 
so as to avoid all ambiguity; apt, that the 
prayer for relief should accord with the 
nature of the grievance; and be sufficiently 

1 Mackeldey, Roman Law, p. 172. 
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certain as to the quantity, quality and nature 
of its subject matter.* 

A libel and each successive pleading had 
to be submitted to the judge and receive his 
approval as to its relevancy and suflBciency 
in law to sustain or repel an action before it 
could be pleaded. Should the judge be un- 
decided whether to approve a pleading, he 
had it argued by the parties and then gave 
an order admitting or rejecting it or that it 
be amended. It was probable also that the 
parties were permitted on their own motion 
to call the attention of the judge to any legal 
insufficiency or defect which they claimed to 
exist in their opponent's pleading. Such ob- 
jections by the parties were made orally in 
court, and although they correspond in effect 
to the English general demurrer, they seem 
to have been considered preliminary motions 
and not pleadings. 

But even if the judge found that the 
plaintiff's libel was sufficient in law to sus- 
tain his cause of action, the defendant might 
still avoid pleading to it upon the merits. 
This he m ight do by another form of prelimi- 

* Browne, Civil and Admiralty Law, vol. 2, p. 360. 
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nary defense^ available to him here as under 
the formula system, viz., by dilatory excep- 
tions. Such exceptions resembled the Eng- 
Ush special demurrer and were in form and 
fact pleadings. They did not go to the 
merits of the case, but sought to delay or 
bar the trial upon purely legal grounds which 
did not appear upon the face of the libel- 
To avail himself of such defenses it was neces- 
sary for the defendant to set them up in the 
early part of the proceedmgs. He waived 
them by pleading to the merits of the action, 
6. g.y by denying the truth of the allegations 
of the libel or by asserting a counter right or 
other affirmative matter in his defense. 

Some exceptions of this character merely 
required the plaintiff to amend his libel; but 
certain of them, if weU founded, might prove 
fatal to his cause of action. Thus if they 
related to the jurisdiction of the court, the 
competency of the plaintiff to bring suit, or 
other irregularity of a kind which could not 
be set right by amendment, and if they were 
sustained by the judge, the action was at 
an end, unless the plaintiff in turn pleaded 
some defense by way of a replication to the 
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dilatory exception. When the plaintiff did 
this the defendant might in turn plead to the 
replication, and thus a series of pleadings 
arise entirely disconnected with the cause of 
action alleged in plaintiff's libel, but upon 
which, nevertheless, the fate of the action 
would rest. 

Whenever dilatory exceptions were set up 
a trial was had upon them in the same manner 
as upon other exceptions. If it resulted in 
defendant's favor the libel was necessarily 
amended or dismissed, but if in plamtiff's 
favor it merely freed the libel from the ex- 
ception, just as if the exception had been 
rejected by the judge as being bad upon its 
face.^ 

In like manner dilatory exceptions might 
be pleaded to an exception or other subse- 
quent pleading upon the merits, and a trial 
was thereupon had upon such dilatory ex- 
ceptions. In case none of them were sus- 
tained, the parties continued to plead as 
though no such dilatory pleas had been put 
in. In case they were sustained, the excep- 

' Amos, Roman Civil Law, p. 382. Langdell, Equity Pleading, 
p. 10. 
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tion or replication to which they related had 
to be amended or abandoned. Such en- 
forced abandonment did not, however, pre- 
clude a party, if he possessed a defense upon 
the merits, from submitting it in the form of 
a general exception or replication. 

Thus a preliminary defense to a suit, 
whether in the form of a dilatory exception 
or of an objection to the legal sufficiency of 
a pleading, if sustained, usually resulted in 
an interlocutory judgment, which compeUed 
the party against whom it was rendered 
either to abandon his suit or defense or to 
submit a new and more competent libel or 
plea. 

If defendant's preliminary defenses to 
plaintiff's libel were unavailing, it became 
necessary for him to either admit or deny 
the truth of the material allegations of fact 
contained therein. This was done orally in 
court. If he admitted the truth of the libel, 
judgment was inamediately pronounced against 
him. But the failure of the defendant to 
answer when called upon in court, did not 
amount to an admission. Nothing but an 
express admission would have that effect. 

(8) 
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In order to proceed to judgment in such a 
case it became necessary for the plaintiff to 
ask the court to compel the defendant to 
answer. As the defendant had the right to 
put the plaintiff to his proof in all cases, and 
as a denial of the libel meant no more than 
this, the defendant always denied the truth 
of the libel unless he decided to submit to 
plaintiff's demands. Such a denial or con- 
testing of plaintiff's cause of action consti- 
tuted the litis contestatio in the strict meaning 
of that term under this system.^ 

Having contested the suit and having thus 
required the plaintiff to be prepared to submit 
upon the trial competent proof to sustain his 
cause of action, the defendant was then in a 
position to plead any new matter upon which 
he might rely as a defense or counterclaim. 
This he did by means of an exception. 

It has been noticed that the introduction 
of bonae idei actions under the formula 
system relieved the defendant from the neces- 
sity of alleging all those exceptions which 
were of an equitable nature. Nearly all the 

^ Langdell, Eqt^ity Pleading, p. 5. 
Browne, Civil and Admiralty Law, vol. 2, p. 357-6. 
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defenses usually set up under that system 
by means of exceptions were of that character, 
and consequently exceptions were seldom used 
except in actions stricti juris. But with the 
introduction of the extraordinaria judicia all 
actions became honae Add. Then the term 
exceptio was given a broader signification. 
It no longer implied, as under the formula 
system, a restriction placed by a magistrate 
upon the power conferred upon a jvdex to 
pass judgment, but denoted, as we have seen 
above, any new matter whether legal or 
equitable, whereby the cause of action set 
forth in the libel might be avoided or counter- 
acted. Nor would the fact that he had 
denied the allegations of the libel estop the 
defendant from setting up a plea of confes- 
sion and avoidance, since his denial was 
merely formal for the purpose of putting the 
plaintiff to his proof. 

It seems, however, that under this third 
system exceptions were not very frequently 
used. As the libel stated plaintiff's cause of 
action in brief and general terms, and as the 
rules for the admission of evidence were very 
liberal, most defenses other than counter- 



54 Roman Law Pleadings. 

claims would be sufficiently raised by a denial 
of the libel and so need not be affirmatively 
set up in the form of an exception. In the 
great majority of cases, therefore, the libel 
would be the only pleading in the case, and 
the next step to the litis contestatio would be 
the trial. 

If the defendant did plead an exception the 
plaintiff was considered as denying it as of 
course. If the plaintiff in turn wished to 
plead any new matter as an affirmative de- 
fense or counterclaim to the exception, he 
put in a replicatio. Thus here, as under the 
formula system, a replication was merely an 
exception to an exception. 

Pleadings seldom progressed beyond the 
replicatio, or at furthest the duplicatioy al- 
though it was possible for them to do so. 
Whenever a party whose turn it was to plead 
could allege no affirmative matter which 
would quash or bar the last preceding plead- 
ing, the pleadings terminated. Strictly speak- 
ing there could be no litis contestatio except 
upon a denial of the libel, but this term seems 
to have been also used to signify the denial 
of allegations of new matter set up in sub- 
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sequent pleadings.^ The principal require- 
ments of exceptions and subsequent pleadings 
seem to have been that they should be stated 
in a brief, concise manner and be relevant to 
the libel or other preceding pleading. 

In the trial of the action the effect of the 
system of pleading above described was ap- 
parent. As a trial is nothing more than a 
testing of the issues raised by the pleadings, 
each trial at the Roman Law consisted or 
might consist of as many stages as there were 
pleadings. First the plaintiff's cause of action 
as set forth in his libel was tried. The judge 
presided and ruled upon the admissibility of 
the evidence as submitted, the witnesses being 
called and examined and cross-examined 
orally before him.^ When all the evidence 
relating directly to the libel had thus been 
submitted, the trial was at an end in all 
cases where the libel was the only plead- 
ing. But if an exceptio to the libel had been 
set up by the defendant the trial passed to 
a second stage, consisting of a trial of the 
defense set up by the exception. Here, as 

> Browne, Civil and Admiralty Law, vol. 2, p. 368 and 367. 
' Langdell, Equity Pleading, p. 6. 
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in the trial upon an exception under the 
formula system, the relative position of the 
parties changed and the burden of proof 
passed to the defendant. In like manner in 
cases where a replication had been interposed 
a third stage or trial was necessary, and so on 
until aU the pleadings had been disposed of. 
The burden of proof was always upon the 
party whose pleading was being tried, and it 
was incumbent upon him at that time to put 
in all the evidence he had in support of that 
particular pleading. 

Doubtless in many instances the facts and 
their legal effect were so apparent that the 
judge did not find it necessary to complete 
the several stages of the trial as above de- 
scribed, but might immediately upon hearing 
the evidence offered in support of a pleading 
decide against such pleading, and by so 
doing then and there terminate the trial. In 
most cases, however, all proper evidence 
bearing upon the facts alleged in the several 
pleadings was received; advocates were heard 
and the case was submitted to the judge for 
decision. It then became necessary for him 
to examine the evidence in the order in which 
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it had been put in.. If he decided that the 
libel had not been proved he rendered judg- 
ment for the defendant, the remaining plead- 
ings and the evidence bearing upon them 
being disregarded. But if he decided that 
the libel had been proved, he then proceeded 
to examine the evidence upon the exception. 
If he decided that the exception had not 
been proved, he rendered judgment for the 
plaintiff as if there had been no pleading 
subsequent to the libel. In like manner he 
took up the evidence bearing upon the other 
pleadings each in turn, and whenever a plead- 
ing was found which was not sustained by 
the evidence, he decided in favor of the last 
preceding pleading just as if the unsustained 
pleading had not been put in. Thus a de- 
cision against a pleading determined the 
cause, but a decision in favor of a pleading 
did not do so unless it was the last one 'of 
the series.^ 

A radical difference between pleading under 
the Roman Law and under the English Com- 
mon Law is apparent from the above de- 
scription of the former system. This differ- 

1 Langdell, Equity Pleading, p. 7. 
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ence arises chiefly from the purpose of the 
English system to reduce the controversy 
between the parties to a single issue. The 
Civil Law made no such attempt. Its plan 
of considering each aUegation denied and 
thus putting a party to his proof would have 
been fatal to such a purpose. Furthermore 
the Roman jurists possessed no pleading cor- 
responding to the English 'Traverse." The 
necessity of such a plea is due to the technical 
rule of the Common Law that every plead- 
ing ''admits such traversable matters alleged 
on the other side as it does not traverse." 
Thus all material allegations are admitted 
unless denied. No such rule appears to have 
existed at the Civil Law; on the contrary, as 
has been stated, it was customary to deny 
everything. Thus at the Common Law a 
case goes to trial with all material allegations 
in the pleadings admitted except the single 
point upon which issue is joined, while at the 
Civil Law it goes to trial with nothing ad- 
mitted. At the Common Law the trial is 
always upon the issue joined, while the judg- 
ment is foimded upon the declaration, since 
by the above rule all matters previous to the 
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issue have been admitted. The issue and the 
trial may relate exclusively to one matter, 
e. g.j whether the defendant was a married 
woman when she entered into the contract, 
while the judgment is that plaintiff "do or 
do not recover" upon the claim stated in the 
declaration. At the Civil Law the contest 
was always upon the cause of action set forth 
in the libel, since the pleadings did not wander 
off in search of some collateral issue, but all 
related directly to the libel; all pleadings of 
the defendant tending to defeat it upon 
grounds other than its truth, while those of 
the plaintiff sought to prevent the defendant 
from accomplishing his object. Plaintiff 
could never recover without having first 
proved his libel, but even if successful in 
such proof judgment might still go against him 
upon his failure to defeat some pleading of 
the defendant or to sustain some subsequent 
pleading of his own. 
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